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2904L. O7F
HOUSE SUBSTI TUTE
FOR
SENATE COMM TTEE SUBSTI TUTE
FOR
SENATE BI LL NO 642
AN ACT

To repeal sections 191.656, 191.659, and
191.677, RSMb, and to enact in lieu thereof
Si X new sections relating to sexually

transmtted di seases, with penalty
provi si ons.

OO WN

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLOWE:

Section A  Sections 191.656, 191.659, and 191.677, RSM,
are repeal ed and six new sections enacted in |lieu thereof, to be
known as sections 191. 224, 191.656, 191.659, 191.660, 191.677,
and 566.135, to read as foll ows:

191.224. The departnent of health and senior services shal

pay for the cost of conducting Hepatitis B testing, Hepatitis C

testing, HV testing and testing for any other sexually

transnmitted diseases for a victimof the crinme of rape as defined

in section 556.030, RSMo, or of the crine of sodony as defined in

section 566.060, RSMo, or of the crine of incest as defined in

section 568.020, RSMo, if a person who is convicted of or pleads

quilty to such crine is determned to be infected with Hepatitis

B, Hepatitis C,_ HV or any other sexually transn tted di seases

1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be omtted fromthe | aw

Matter in boldface type in the above law is new proposed | anguage.
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based upon Hepatitis B testing, Hepatitis Ctesting, HV testing

or testing for any other sexually transnm tted di seases conducted

upon delivery of the person to the departnent of corrections

pursuant to section 191.659 or conducted pursuant to a court

order subsequent to a finding of quilt, plea of quilty or plea of

nol o contendere pursuant to section 191.663. Such testing shal

be limted to not nore than two enzyne-Ilinked i nmunosor bent assay

(ELI SA) tests per vyear and such cost of such tests shall not be

paid by the departnment of health and senior services for nore

than five vears after the date the crine was comnitted.

Hepatitis B testing, Hepatitis Ctesting, HV testing or testing

for any other sexually transnmitted di seases conducted pursuant to

this section shall be perforned by the public health | aboratory

of the departnment of health and seni or services.

191.656. 1. (1) Al information known to, and records
containing any information held or mai ntained by, any person, or
by any agency, departnent, or political subdivision of the state
concerning an individual's HV infection status or the results of
any individual's HV testing shall be strictly confidential and
shal |l not be disclosed except to:

(a) Public enployees within the agency, departnent, or
political subdivision who need to know to performtheir public
duti es;

(b) Public enpl oyees of other agencies, departnents, or
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political subdivisions who need to know to performtheir public
duti es;

(c) Peace officers, as defined in section 590.100, RSM,
the attorney general or any assistant attorneys general acting on
his or her behalf, as defined in chapter 27, RSMy, and

prosecuting attorneys or circuit attorneys as defined in chapter

56, RSMb, and pursuant to section 191. 657,

(d) Prosecuting attorneys or circuit attorneys as defined

in chapter 56, RSMb, to prosecute cases pursuant to section

191. 677 or 567.020, RSMb. Prosecuting attorneys or circuit

attorneys nmay also obtain fromthe departnent of health the

contact information and test results of individuals with whom t he

H V-i nfected individual has had sexual intercourse or deviate

sexual intercourse. Any prosecuting attorney or circuit attorney

who receives infornmation fromthe departnment of health and seni or

services pursuant to the provisions of this section shall use

such infornmation only for investigative and prosecutori al

pur poses and such information shall be considered strictly

confidential and shall only be released as authorized by this

section;
[ (d) Persons other than public enployees who are entrusted
(d)] (e) Persons [other than public enployees] who are
entrusted with the regular care of those under the care and

custody of a state agency, including but not limted to operators
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of day care facilities, group hones, residential care facilities
and adoptive or foster parents;
[(e)] (f) As authorized by subsection 2 of this section;

(gq) Victins of any sexual offense defined in chapter 566,

RSMb, which includes sexual intercourse or devi ate sexual

intercourse, as an elenent of the crine or to a victimof a

section 566.135 or 567.020, RSMo, offense, in which the court,

for good cause shown, orders the defendant to be tested for HV,

hepatitis B, hepatitis C, syphilis, gonorrhea, or chlanydia, once

the charge is filed. Prosecuting attorneys or circuit attorneys,

or the departnment of health and senior services may rel ease the

defendant's test results to these victins. If the victimis an

unemanci pated nminor, the prosecuting attorney, circuit attorney

or the departnment of health and senior services may al so inform

the minor's parents or custodian, if any;

(h) Spouses of individuals infected with H V;

(i) Any individual who has tested positive or false

positive to HV, Hepatitis B, Hepatitis C, Syphilis, Gonorrhea,

or Chlanydia, may request copies of any and all test results

relating to said infections.

(2) Further disclosure by public enployees shall be
governed by subsections 2 and 3 of this section;
(3) Disclosure by a public enployee or any other person in

violation of this section may be subject to civil actions brought
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under subsection 6 of this section, unless otherw se required by
chapter 330, 332, 334, or 335, RSMb, pursuant to discipline taken
by a state |icensing board.

2. (1) Unless the person acted in bad faith or with
consci ous disregard, no person shall be liable for violating any
duty or right of confidentiality established by |aw for
di sclosing the results of an individual's HV testing:

(a) To the departnent of health and senior services;

(b) To health care personnel working directly with the
i nfected individual who have a reasonabl e need to know t he
results for the purpose of providing direct patient health care;

(c) Pursuant to the witten authorization of the subject of
the test result or results;

(d) To the spouse of the subject of the test result or
results;

(e) To the subject of the test result or results;

(f) To the parent or |egal guardian or custodian of the
subject of the testing, if he is an unemanci pated m nor;

(g) To the victimof any sexual offense defined in chapter

566, RSMb, which includes sexual intercourse or deviate sexual

intercourse, as an elenent of the crine or to a victimof a

section 566.135 or section 567.020, RSMb, offense, in which the

court, for good cause shown, orders the defendant to be tested

for HV, hepatitis B, hepatitis C,_ syphilis, gonorrhea, or
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chl anydi a, once the charqge is filed. If the victimis an

unenmanci pated m nor, no person shall be held liable for

disclosing this information to the nminor's parents or custodi an,

if any;

(h) To enployees of a state |icensing board in the
execution of their duties under chapter 330, 332, 334, or 335,
RSMb, pursuant to discipline taken by a state |icensing board,

The departnent of health and senior services and its enpl oyees

shall not be held liable for disclosing during an epi dem ol oqgi cal

investigation an HV infected person's H YV status to individuals

with whom that person had sexual intercourse or deviate sexua

i ntercourse;

(2) Paragraphs (b) and (d) of subdivision (1) of this
subsection shall not be construed in any court to inpose any duty
on a person to disclose the results of an individual's HV
testing to a spouse or health care professional or other
potentially exposed person, parent or guardian;

(3) No person to whomthe results of an individual's HV
testing has been disclosed pursuant to paragraphs (b) and (c) of
subdi vision (1) of this subsection shall further disclose such

results; except that prosecuting attorneys or circuit attorneys

nmay di scl ose such information to defense attorneys defendi ng

actions pursuant to section 191.677 or 567.020, RSMd, under the

rul es of discovery, or jurors or court personnel hearing cases
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pursuant to section 191.677 or 567.020, RSM. Such i nformation

shall not be used or disclosed for any other purpose;

(4) Wen the results of HV testing, disclosed pursuant to
par agraph (b) of subdivision (1) of this subsection, are included
in the nedical record of the patient who is subject to the test,
the inclusion is not a disclosure for purposes of such paragraph
so long as such nedical record is afforded the sane
confidentiality protection afforded other nedical records.

3. Al comunications between the subject of HV testing
and a physician, hospital, or other person authorized by the
departnent of health and senior services who perforns or conducts
H V sanmpling shall be privileged conmunicati ons.

4. The identity of any individual participating in a
research project approved by an institutional review board shal
not be reported to the departnment of health and senior services
by the physician conducting the research project.

5. The subject of HV testing who is found to have HV

infection and is aware of his or her H V status shall disclose

such information to any health care professional from whom such
person receives health care services. Said notification shall be
made prior to receiving services fromsuch health care

professional if the HV infected person is nedically capable of

conveying that infornation or as soon as he or she becones

capabl e of conveying that information.
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6. Any individual aggrieved by a violation of this section
or regul ations promul gated by the departnment of health and seni or
services may bring a civil action for damages. |If it is found in
a civil action that:

(1) A person has negligently violated this section, the
person is liable, for each violation, for:

(a) The greater of actual danmages or |iquidated damages of
one thousand doll ars; and

(b) Court costs and reasonable attorney's fees incurred by
t he person bringing the action; and

(c) Such other relief, including injunctive relief, as the
court may deem appropriate; or

(2) A person has willfully or intentionally or recklessly
violated this section, the person is liable, for each violation,
for:

(a) The greater of actual danmages or |iquidated danmages of
five thousand dollars; and

(b) Exenplary damages; and

(c) Court costs and reasonable attorney's fees incurred by
t he person bringing the action; and

(d) Such other relief, including injunctive relief, as the
court may deem appropri ate.

7. No civil liability shall accrue to any health care

provider as a result of making a good faith report to the
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departnent of health and senior services about a person
reasonably believed to be infected with H'V, or cooperating in
good faith with the departnment in an investigation determ ning
whet her a court order directing an individual to undergo HV
testing will be sought, or in participating in good faith in any
judicial proceeding resulting fromsuch a report or

i nvestigations; and any person nmaking such a report, or
cooperating wth such an investigation or participating in such a
judicial proceeding, shall be inmmune fromcivil liability as a
result of such actions so |long as taken in good faith.

191.659. 1. Except as provided in subsection 2 of this
section, all individuals who are delivered to the departnent of
corrections and all individuals who are rel eased or discharged
fromany correctional facility operated by the departnent of
corrections, before such individuals are rel eased or discharged,
shall undergo H 'V testing without the right of refusal. In
addi tion, the departnment of corrections may perform or conduct
H 'V testing on all individuals required to undergo annual or
bi annual physical exam nations by the departnent of corrections
at the time of such exam nations.

2. The departnment of corrections shall not performH V
testing on an individual delivered to the department if simlar
H V testing has been perfornmed on the individual subsequent to

trial and if the departnment is able to obtain the results of the
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prior HV test.
3. The departnment shall informthe victimof any sexual
of fense defined in chapter 566, RSMb, which includes sexual

i ntercourse or _deviate sexual intercourse as an el enent of the

crime, of any confirmed positive results of HV testing on an

of fender within the custody of the departnent. |If the victimis
an unemanci pated mnor, the departnent shall also informthe
mnor's parents or custodian, if any.

191.660. 1. Except as provided in subsection 2 of this

section, sex offenders who are delivered to the departnment of

corrections shall undergo Hepatitis B testing, Hepatitis C

testing, HV testing or testing for any other sexually

transnitted di seases without the right of refusal. In addition,

the departnment of corrections may performor conduct Hepatitis B

testing, Hepatitis Ctesting, H V testing or testing for any

other sexually transnitted di seases on all individuals required

t o undergo annual or bi annual physical exam nations by the

departnent of corrections at the tine of such exam nations.

2. The departnment of corrections shall not perform

Hepatitis B testing, Hepatitis Ctesting, HV testing or testing

for any other sexually transnmtted di seases on _an individual at

the tine he or she is delivered to the departnent if simlar

Hepatitis B testing, Hepatitis Ctesting, HV testing or testing

for any other sexually transmtted di seases has been perfornmed on

10
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the individual subsequent to trial and if the departnent is able

to obtain the results of the prior Hepatitis B test, Hepatitis C

test, H V test or test for any other sexually transmtted

di seases.

3. The departnent shall informthe victimof any sexual

of fense defined in chapter 566, RSMy, which includes sexual

i ntercourse, deviate sexual intercourse or sexual contact as an

el ement of the crinme, of any confirned positive results of

Hepatitis B testing, Hepatitis Ctesting, HV testing or testing

for any other sexually transmtted di seases on an offender w thin

the custody of the departnent. If the victimis an unenmanci pat ed

m nor, the departnent shall also informthe mnor's parents or

custodian, if any.

191.677. 1. It shall be unlawful for any individual
know ngly infected with HV to:

(1) Be or attenpt to be a blood, blood products, organ,
spermor tissue donor except as deened necessary for nedical
research; or

(2) Act in a reckless manner by exposing another person to
H V wi t hout the know edge and consent of that person to be

exposed to H'V, in one of the follow ng nanners:

(a) Through contact with bl ood, senen or vaginal [fluid]
secretions in the course of oral, anal or vagi nal sexual

intercourse[,]; or

11
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(b) By the sharing of needles; or

(c) By biting another person or acting in any other manner

whi ch causes the H V infected person's senen, vagi nal secretions,

or blood to cone into contact with the nucous nmenbranes or

noni nt act skin of another person.

Evi dence that a person has acted recklessly in creating a risk of
i nfecting another individual wwth HV shall include, but is not
limted to, the follow ng:

[(a)] a.. The HV infected person knew of such infection
before engaging in sexual activity with another person, sharing

needl es with anot her person, biting another person, or causing

his or her senen, vaginal secretions, or blood to cone into

contact with the nucous nenbranes or noni ntact skin of another

person, and such other person is unaware of the H V infected
person's condition or does not consent to contact wth bl ood,
senmen or vaginal fluid in the course of [sexual activity, or by

t he sharing of needles] such activities;

[(b)] b. The HV infected person has subsequently been
infected with and tested positive to primary and secondary
syphilis, or gonorrhea, or chlanydia; or

[(c)] c.. Another person provides [corroborated] evidence of
sexual contact with the HV infected person after a diagnosis of

an H V st atus.

12
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2. Violation of the provisions of subdivision (1) or (2) of

subsection 1 of this sectionis a class [D] B felony unless the

victimcontracts HV fromthe contact in which case it is a class

A felony.

3. [Violation of the provisions of subsection 1 of this
section with a person under the age of seventeen is a class C
felony if the actor is over the age of twenty-one.

4.1 The departnent of health and senior services or |ocal
| aw enf orcenent agency, victimor others may file a conpl ai nt

with the prosecuting attorney or circuit attorney of a court of

conpetent jurisdiction alleging that [an individual] a person has
violated a provision of subsection 1 of this section. The
departnment of health and senior services shall assist the

prosecutor or circuit attorney in preparing such case[.], and

upon request, turn over to peace officers, police officers, the

prosecuting attorney or circuit attorney, or the attorney general

records concerning that person's H V-infected status, testing

i nformati on, counseling received, and the identity and avail abl e

contact information for individuals with whom that person had

sexual intercourse or deviate sexual intercourse and those

i ndividual s' test results.

4. The use of condons is not a defense to a violation of

par agraph (a) of subdivision (2) of subsection 1 of this section.

566.135. 1. Pursuant to a notion filed by the prosecuting

13
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attorney or circuit attorney with notice given to the defense

attorney and for good cause shown, including evidence of a

nedically significant exposure as defined in section 191. 658,

RSMob, in any crimnal case in which a defendant has been charged

by the prosecuting attorney's office or circuit attorney's office

with any offense under this chapter or pursuant to section

575. 150, 567. 020, 565.050, 565.060, 565.070, 565.072, 565.073,

565. 074, 565.075, 565.081, 565.082, 565.083, 568.045, 568.050, or

568. 060, RSMb, or paragraph (a),(b), or (c), of subdivision (2)

of subsection 1 of section 191.677, RSMb, the court may order

that the defendant be conveyed to a state, city, or county

operated HV clinic for testing for HV, hepatitis B, hepatitis

C, syphilis, gonorrhea, and chlanydia. The results of the

defendant's H V, hepatitis B, hepatitis C_ syphilis, gonorrhea,

and chl anydi a tests shall be released to the victimand his or

her parent or legal quardian if the victimis a mnor. The

results of the defendant's HV, hepatitis B, hepatitis C

syphilis, gonorrhea, and chlanydia tests shall also be rel eased

to the prosecuting attorney or circuit attorney and the

defendant's attorney. The state's notion to obtain said testing,

the court's order of the same, and the test results shall be

sealed in the court file. |f the suspect has tested positive for

H V or another sexually transnitted di sease the state may use

said evidence at trial and then reseal the test results in the

14



court file.

2. As used in this section "H V', neans the hunan

i munodeficiency virus that causes acquired i munodeficiency

syndr one.
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